AFRICAN UNION 1 UNION AFRICAINE
A alasy N\ UNIAO AFRICANA

AddisAbaa ETHIOPIA P.O.Box 3243 Telephone 251 11 5517700 Fax: 251 11 551 7844 W ebsite: www .afri ca-unionorg

AFRICAN MINISTERIAL CONFERENCE

ON SCIENCE AND TECHNOLOGY (AMCOST llI)
THIRD ORDINARY SESSION

12-16 NOVEMBER 2007
MOMBASA, REPUBLIC OF KENYA

AU/EXPIST/22(111)

AFRICAN CONSOLIDATED FRAMEWORK
FOR INTELLECTUAL PROPERTY, INDIVIDUAL AND
COMMUNITY RIGHTS



AUEXP/ST/12(1l)
Page 1

DRAFT CONSOLIDATED FRAMEWORK ON PROTECTION OF
TRAD ITIONAL KNOWLEDGE, INTELLECTUAL PROPERTY, INDIVIDUAL
AND COMMUNITY RIGHTS

A Background

This draft consolidated framework is a product of a meeting that was hed in Mauritius
from 13™-14" September, 2007. The meeting was officially opened by Dr Patrice Cure on
the fird day (10th September, 2007) when representing the Miniger of Foreign Affairs
Internationa Trade and Cooperation. He noted that his country felt egpecially honoured
to hog the two meetings He was gatefu tha Mauritius was playing itsrole in the
generation of draft frameworksthat wou d be usef ul to the continent. A welcome address
was celivered by Professor |. Fagonee, the Vice-Chancdlor of the University of
Mauritius who dressed the importance of such a meeting in view of the growing

importance of naturd plant productsin the well-being on communities.

Dr M.H.K. Timamy, representing the Commissoner for Human Resources Science and
Technology, conveyed geetings from the Commissoner. He obsarved that the
Commissioner has expended cond derable effort in advancing the cause of science and
technology in Africa, andthe meetings in Mauritius were a reflection of her desreto se
effective arrangements being put in placeto promote growth and progperity in Africa He
dated that Her Excelency was aware that tradtionad knowledge and the usefu hiotic
heritage in owr middt was not being properly cared for, but hoped that the dscussions
wou d produce outcomes that enhance commercialization and protection of our genetic

heritage. He concluded by wishing the participantsfrutful meetings

B. Objective of the meeting

The obective of the meeting was to dscuss a commissoned paper entitled Draft
Consolidated Framework on the Protection of Traditional Knowledge, Intellectual
Property, Individual and Community Rights, with a view to generating a draft
framework based on crossfertilization of ideas and exchanges The idea semmed from

the concern that Africa does not have a formd framework to gude Member Sates in
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protecting inventions and innovations ariang from the efforts of traditional communities
as wdl as indviduds Mog initiatives aong thee lines have not received forma
endorsement by Miniders and therefore have not received the blessngs of the Heads of
Sate This particdar exercise was desgned to fill that gap. At leag 30 experts from
Africaatendedthe meeting.

C. Introduction

In recent years Africa had to cope with vag changes a the gobd and
ingitutiona levels The rapid pace of dobalization, coupled with mgor ingitutiona
initiatives such asthe trade-rd ated intellect ua property rights (TRIPS), have engendered
anew dynamic in the way in which the continent would interrel ate with the res of the
international community. It has since become evident that intellectual property issues are
becoming increasingy important in facilitating rapid economic change while improving

and enhancingthe productive potentia of economic sysemsasthey evolve through time.

Productive knowledge of, and innovative contributions by, African inventors and
technical practitioners have enjoyed limited practica protection largely because nationd
initiatives have often been dsparate and inchoate in ther implementationa thrugts
Modd s have been developed and frameworks have been devised without organisams
underpinnings such that dynamic changes hardy find space for accommodétion. The
non-anticipatory nature of these ingruments means that the model s need to be revisited
from time to time to incorporate evol uionary developments Snce the development of
the OAU Modd Law in year 2000, mgor changes and advances have taken place a
regiond and gobal levels without commensurate innovations being effected a Srategc
and ingitutional end-points  The rapid pace of gobalization and agronomic flows of
information following dramatic advances in communication technologes has not only
posed new cha lenges with regpect to property protection, but has a so engendered new

opportunitiesfor inventors innovators governments, and other sakeholders.
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D. Vision

We envisdon a fuue in which AU Member Sates recognize the protect
tradtiond knowledge and folklore, intdlectual property and associated
technologies, innovations and practices, individua and community rights through

appropriate lega framework.

E Definition of traditional knowledge

Tradtiona knowledge is thetradition-based set of information that humans living
in agven community have developed over time, and continue to develop, on the
bass of experience and adgptation to a locd cuture and environment, from
generation to generation. This knowledge is used to sugtain the whol e community
and its cutue and to mantan the bologcd resouces necessry for its
continuing survivd.

Custodians of TK are important gakeholders who shoud always be involved in

dscussonson TK, IPR andindvidua and community rights

F. Principles

I The Sate and its people have sovereign and indienal e rights over ther
biologcd resources;

ii. The rights of locad communities over their hbiologca resouces
knowledge, folklore, technologes, innovations and practices which have
evolved over generations of human higory, are collective a priori rights
that take precedence over private or indvidua owner ship rights

ii. There shou d be availabl e, effective and access bl e protection,

iv. There shou d be no patenting of lifeforms

V. The Sae shou d provide adequate mechanisms for guar anteeing equitabe
and effective participation of its citizens in making decisons affecting
biologcd resources andintellectua property rights

Vi. There shou d beflexibility and comprehensveness

vii.  Thereshoud be an equitald e benefit sharing in an gppropriate manner.
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G. Elements that should be part of the policy framework for traditional
knowledge, Individual and community rights:

I. Recognition of TK holders

i Conferringof Rightson TK hol ders;

ii. Fair andequitall e benefit sharing;

Iv. Compulsory licensing;

V. Prior informed consent;

Vi. Rightsto redrict accessto TK;

vil.  Sanctions remedesand enforcement; and

viii.  Regiond protection of TK.
H. Conditions and incentives for the protection of traditional knowledge of

individuals and communities to be provided in the framework

It was observed that in many Member Sates conditions and incentives are not provided

for in any legd framework. It wasfurther observedthat even a theadminigrative levd,

both conditions and incentives are not provided for. These will form part of the

gu ddines under the nationa policy framework.

@ Conditions

i
ii.
iii.
iv.
V.
vi.

Vii.

viii.

Prior Informed Consent

Materid Trander Agreement

Development of database

Recognition of TK holders

Suganable use of biologca resources
Recognition of indvidua sand community rights
Trander of technology

Vaidaion of TK

Col lecting permits

Contractud agreements and
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Prohibitionsand pendties (There shoud be an explicit prohibition of
biopiracy* and other related offences

Fair and equitable sharing of benefits;

Recognition of indvidud and community rightse.g. publications
patentsandreports and

Sharing and d ssemination of information and knowl edge.

Member Sates shoud:

i
il
ii.
V.
V.
Vi.
Vii.

viil.

formuate relevant policies

enact relevant leg dation;

make regulationsto facilitate implementation of laws,

provide admini grative measuresfor eff ectiveimplementation;
plan for and buil d capacity;

raise awarenessabout IP a dl level segpecially grassoots
involve cugodiansof TK in dscussons

sgn aPCT Ageement;

ensure that patents regdered nationally are protected internationaly
and

create databasesof dl reg dered patents

l. National Policy Framework
1. Integae indviduad, community and intellectual property protection into

nationa planning processes,

Xi.

Xii.

Xiii.

Formuate policies on the protection of tradtional knowledge,
individual and community rights

Reform national hedth policies to accommodate tradtional knowledge,
individual and community rights

Adopt new policies to promote conservation and equitable uses of
medcina biodversty;



Xiv.

XV.

XVi.

XVil.

XVviii.

XiX.

XX.

XXi.

XXii.

XXiii.

XXiV.

XXV.

XXVi.

XXVil.
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Regulatethetrander of medcinal genetic resourcesto interesed parties

abroad,

Egadish incentives for effective domedication, cutivation and
utilization of medicina biodiversty;

Modfy nationa income account to reflect services emanating from the
use of tradtiond knowledge and agpplications of indviduad and
community rights

Audt the utilization and application of tradtionad knowledge to rase
awar enessto protect individual and community rights

Encourage loca communities to explore opportunities for greater
benefit sharingfrom traditiona knowl edge;

Buld awareness of the importance of traditiond, indvidud and
community rightsamongcitizens;

Usetheforma education sysem to increase awarenessabout tradtional
knowledge, indviduad and community rights

Egablish or grengthen nationd ingitutions providng information on
traditiona knowl edge, individual and community rights

Undertake national inventory on traditiond knowledge and produce
periodc assessment of commercidization of tradtiona knowl edge;
Egablish anationd information network on tradtional, indvidud and
community rights

Promate besic and applied research usng tradtiond knowledge
focusngon efficacy, safety and gandardzation to provide med cines
Assessnationd research priorities based on tradtiona knowl edge;
Increase support for training of traditional health practitioners,
Srenghen the influence of capacity of the tradtional knowledge
indittions to promote the uilization and sudanable

commercidization of traditional knowledge.



AUEXP/ST/12(1l)
Page 7

Recommendations

Member Sates shoud formuate the necessary policies and enact legdation on TK,

IP andindividual and community rights

Membear Sates should centrdize all matters rdated to TK, IPR and indvidud and

community rightsin oneingitution;

The indentified ingitution/organization shoud have an assembly of expertise to
handle mattersrelatedto TK, IPRand indvidua and community rights;

For eff ective coordination and implementation, esch Member Sates shoud congitute
acommittee or commisson comprigngvarious $akehol ders and experts;

recognize, protect and support and support theinalienable rights of tradtiona
hedth practitioners and local communities including farming communities
and breedersover ther biolog ca resources knowledge andtechnolog es;
provide an appropriate sysem of accessto biologca resowrces communities
knowledge, innovations and technologes subject to the prior informed
consent of the Sate andthe concerned local communities

provide ingitutiona mechanisms for a fair and equtable sharing of benefits
arisingfrom the usesof biolog ca resour ces, knowledge andtechnolog es;
ensure the effective participation of concerned communities with a particuar
focus on women, in making decisions as regar ds the digributions of benefits
which may derive from the use of their biologcad resources knowledge and
technologies

promote and encour age the bulding of national and grassroots sci entific and
technological capacity rel evant to the protection, conservation, eval uation and
suganable use of hiological resources with a particuar focus on the mgor

role women play;
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Promate improvements in the productivity, profitability, gability and sugainahility of

maor production sysems through yidd enhancement and maintenance of biolog ca
dversity;

e promotethe supply of good quality seed/planting materia to farmers and
e ensue that hiological resources are uilized in an effective and equtable

manner in order to grengthen the food security andimprovethe quality of life.

K. Activities
e Prepare an action plan to gude Member Sates implement the proposed Decade
on Protection and Implementation of Traditiond Knowledge, Intellectud
Property, Indvidual and Community Rights (2008-2018)
e Document tradtiona knowl edge;
e |ngitutiondize the education on intelectual property and protection of tradtiond
knowledge/tradtiona cutura expressonsat appropriate levels

e Edablish desred competence at research ingitutions and univergties to hande
intellect ual property issues

L. Conclusion

Africa does not have a forma daft framework on protection of tradtiona
knowledge, intellectudl property, indvidud and community rights that has been
endorsed by Miniders and eventudly by Heads of Sae This initiative has
gynthes zed earlier efforts undertaken a various times. Hence the use of the term
consolidated This product isto gude Member Satesin the drection of deveoping
repective national frameworks for the protection of various rights as regards
inventionsand innovations basedin traditional knowl edge.



